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LETTER 


Perſon of Quality 


S1R, 
AM the leſs backward in obeying your Com- 
mands, to write my Thoughts of the Biſhop of 
St. David's Caſe ; out of a perſuaſion that the 
mm beſt of men are not to be truſted with any 
;—_— Power, Civil or Eccleſiaſtical, thanour Con- 
itotion warrants. 

The chief imputation within Eccleſiaſtical Cog- 
nizance which he labors under, is ſaid to be Syaony : 
for this, if clearly proved, without preſumptions 
and ſtrain'd Inferences, that a Biſhop is deprivable, 
I ſhall not deny; but the Queſtion is, 

Whether a Biſhop of this Kingdom is, by theſole 
Authority of his Metropolitan, deprivable for $y- 
wony ? 

Till better inform'd, I cannot but hold the Nega- 
tive, with all imaginable deference to the proper 
Judges; and yet ſhall ſhew that our Law is not de- 
teive herein, but has appointed a proper Court for 
enquiring into, and puniſhing all ſuch Enormities: 
nor is there any neceſſity of recourſe to the Legi- 
ſlature, - | 
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C4) 
It cannot be denied, that before the coming of the 
Normans, the Biſhops ſatin the ſame Court with the 
Ciyil Judges; but then if they had any judicial Pow- 
a) Vid.Leges er, (4) "was only 1n matters conceraing the: Dj- 
eons vine Law :..and it ſeems that they were toinformethe 
[9 $3 , | 
Cui quidem People, who determined thereupon as they thoughr 
ius dizceſis ft, Thus it continued rilf the year 1085. 


Epaſcopus & \ But by a Law then made, Eccleſiaſtical Courts. 


Senaror in- 


eerſunto, were ſet up ſeparate from the Civil ; 'and: matters. 


mm which'concern'd (b) the regiment of Souls, were ap- 
acer humana Propriated to the Eccleſialtical : by this means, by 
populum qeprees ſome Cauſes which affeQed Civil __ 


"5 Spelm.. were in ordine ad: ſpiritualis, left to their JuriſdiQi- 
Cancil. 2 Vol..0N, But as:they often encroach'd upon the King's 
c 


& 14. ib. Ne Courts of Law, they with great ſtruggle: kept i 


cauſam — Jt os 
quzad regi- Power \of reſtraining them, eſpecially where the 


men anima- qmatter concera'd the King or any of his Peers : and 


ner. 44 jud;. cherefore th6 Excommunication was accounted pure- 
cium ſeculari- ly Spiritual, by the Conſtitution (c) of Clarendon, 
— 10 H.2. inaftirmance of the-antient Liw of the 
(c) Chron. Kingdom,noTenant inCapyrets to be excommunicated, 
Gery. Dorob.1nleſs. the King, if within the Kingdom, if not his 


Col. 1386. . : . 
Ma. Pos Chic Juſtice, were firſt made acquainted with the 


"Conſt. Cap. 3. Cauſe ; nor were their Lands to be- raterdifed.. 


Nullus qu de-Tho the Chief Juſtice. in thoſe times had greater Au- 

in Cope, s thority, than the Chief Juſtice of the King's: Bench 

&c. at thisday; yeta Power has reſided 'in thar Court, 
to reſtrain and puniſh the encraachments of Perſons 
exerciſing Eccleſiaſtical Jurifdiction;, a remarkable 

(4)SpelmRe- inſtarice of: which is given in (4) Sir. H. Spelmap's 

ew, Remains, | ; 

25.4.8 * Inrelation tothe preſent Queſtion, I think theſe 


particulars WH DPcar with great clearnels, TIE 
| | 1, That: 


. Ins 4 Ca. Þ 
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- &, That all-Deprivations of Biſhops or other Pre- - 
lates, -us*'d, by the courle of the Common Law, to 
be in Councils. - 

2. Tho the Councils were call'd Eccleſiaſtical, 
when the Summons was only or chiefly for Spiri- 
tual matters, or regarding the Canon Law ; the 
Layty were by the Conſtitution of the Kingdom to 
be parties and privies to all the Canons which 
pals'd, and Judgments in purſuance of thoſe or other 
Canons; ard tlius the practice continued till the 
time of Archbiſhop Becker. 

2. Whatever judicial Power was exercis'd in Ec- 
cleſiaſtical or Civil. Councils of the Nation, devoly*d 
upon the Houle of Lords. 

4, No Statute has taken away the Juriſdition in 
theſe matters, which has-been veſted in the Houſe 
of Lords. ; 

bi Whartever the ordinary Juriſdiftion of an Arch- 
biſhop may, be, and how much ſoever preſervd, it 
cannot extend to the depriving of a Biſhop. 


1. By what has been obſerv'd of the firſt Toſti-,,,,,. 
tu.ion of Eccleſiaſtical Courts here in England it Geftis Pontif. 
appears, that we have no occaſion of enquiring in-f-,116- 
to proceedings in ſuch Cauſes before the time for; 
W.T. after whoſe Acceſſhon to the Throne, till the dem anxo 


4th of his reign, no Prelate had been depriv'd: and Fonctum 


then Archbiſhop S:tigandled the way. oQabis PaC, 
* Malmsbury, tho a Bigot for the Court of Rome, Wintoniz. 

owns that he was Depoſed or Deprived, coatto con- og, jibeme & 

6ilio, © A Council.being aſſembled.  preſentekege. 
Howveden | calls this a Great Council celebrated at - — 


the command, and in the preſence of Ke illiam, tence, 


(a) Hovederand with the conſent of the Pope, in which Council 
ſup. Qu he ſays Stigend i degraded. Hoveden ſpeaks of the 


ns ta ng Deprivations in that Council, of Stigand's Brother 


_—_— leges Agelmare Biſhop of the Exft- Angles, and of ſome 


banc Abbots: which however he ſuppoſes to have been 
(6) Ib. £.269. by an (a) abuſe or ſtraining, both of the Canons 


_ : "Prin. ANd the Law of the Land. 


. cipes regni At the Council at Weſtminſter, 2 H. 1. where as 


omnes ram F{gyeden exprefies (b) ir, all the Princes or Great men 
— of the Kingdom, both Eccleſiaſtical and Secular, were 
quam ſzcula £aom, . = - 

ris ordinis. preſeat.; ſeveral Abbots of Foreign and Engliſh Birth 
pO) Toes (c) were deposd, and deprivd of the Honours which 


Abbares & they had acquired wjuſtly, or lived in diſboneſtly. 


Angli ſunt -Fadmerus ſays (4) © From the Authority of the 


depolitl, & *6 Holy Fathers, the ſurreption of the Symoniacal 


privati, quos ** "Hereſy was condemn'd in that Council; and 


anjuſte adqui- 12 mes ſeveral Abbots who were then depos'd (e) for 
fierunt aur in 


eis inhoneſte. $7Mony, in which he is follow'd by (f) Malmybury. 
"(4) Eadm. 2aly. That the Laity were of right Members of 
miſt. f. 67. thoſe Eccleſiaſtical Councils, and ſo admitted to be 
(e) Eadm. till within the time of H, 2. is very evident. 
on lh Lanfranc Archbiſhop of Canterbury in the time of 
depoſitiſune JJ”, T. having enquired what was the antient (g) 
= + amy manner of holding Synods among the Engliſh ; atter 
wc = mention of the order in which. the Prelates are to 
(f) Malmsb, fit, *cis rold him 3 © Then (b) let the Laity of good 
de GeſtisPoa- * Converſation be introduced, or they who ſhould 
_ —_, op * deſcrve or obtain to be there by a joint Eleton. 
A. Syno- That the Laity were at the Council of Winchefter 
dos apud above mention'd is paſsd Diſpute ; and ſo they were 
A Trinde at the Council at Weſtminſter, 2 H. I. WE for 
mroducantar Liici bonz converſationis, vel qui Eleftione conjugali interefſe meruerint, 
Bib. Cor. fub effigic Cleoparrz; C. 8. f, 35. & Spelmi, Concil, 2 vol. £ 1, 7 


Maud, 


- 


- 


C>Y 
Maud, H. 1s intended Queen, haviog been en-- 
ter'd into a Nunnery, Malimsbury fays the matter 
eame to a Diſceptation, and informs us, that Arch- 
biſhop A»ſelm could not be induc'd to conſent to | 
the Marriage till (4) 'twas ſworn by lawful wit- (a) Malmyv. 
neſſes, that (5) ſhe wore a Veil only to avoid the im- [93s Res in 
tunity of Suitors, but was never profeſs'd. —_— 
This Diſceptation and Conſent of the Archbiſhop, (5) Sine pro- 
was in a Council; where, as Fadmerws who was ID 
preſent informs us, ſhe offer'd her ſelf to be rried by lum geſſide. 
the -(c) judgment of the whole Church of England. .(<) Ofereie 
hat this was an Eccleſiaſtical Cauſe is pals'd tecier. angio- 
Diſpute ; yet for the Deciſion of it there convened rum, &c. 
the Biſhops, Abbots, alt the Nobles and Clergy (4d). (© Nobiles 
Anſelm Rated her cafe before all the Nobility (e) and fo orains 
Commons of the Realm ; upon this judgment was viri. 
gives, that they might marry according to the (fea een 
-hriſtian Law; and then all crying together that the puluſa, mi- 
matrer was juſtly Decreed, they were lawfully join'd to- 7 - Fs 
gether. dum legem 
- In the 844 of H. 1. an Eccleſiaſtical Council was Chriſtianam. 


held, wherein the Clergy were reſtrain'd from mar- 

rying ; the very At or Canons of which Council 

(£) Hoveden gives us at large : They are there ſaid (c) Hoveden 
to be ſtatuted or. enated, by the Archbiſhops and **7® 
Biſhops, in the preſence of the King, with the Aſſent 

of his Earls and Barons... 

This being for Eccleiiaſtical matters, the Biſhops-- 
are mention'd as having the chief Authority ; yet the 
Ator Canons pals'd with the _=— of the Laity: 

Thus in (h) the 27h of that King, William Arch: (2 cnacip 
biſhop of Canterbery is ſaid to have aſſembled a Ge- 7553 #2 
necal Council of alt the Bifhops, Abbots, and reli- 

810us 


gorn. f. 1127. + 


C3 


(«) Conflux- giousPerſons;but then there reſorted thither (a) great 


erant 9u%g; multitudes of Clergy and Laity, both rich and mean: 
— where the croud (6) and noiſe was {o great,that *twas 


Clericor. Lai- difficult to judg which way the Majority determin'd. 
= ram divi- King Stephen being taken Priſoner'in the 6th of his 


mattalitnnd Reign (c), his Brother the Pope's Legat, Biſhop of 


(5) Quzdam J/jycheſter, held an EccleſiAitical Council ; that the |. 


proper 0% Laity both Lords and Commons were there is paſs'd 


turbz rumul- Diſpute, the Council having been adjourn'd in ex+ 
_— = peRation of the Repreſentatives of the City of Lo#- 
cantium pro- 40, Who ſoon after came, and declar'd themſelves 


fligaas {ſent a Communione Londoniarum, © from the Com 
— *« munity of Loxdon. | 
& Malmſ. tf And as late as 11 H: 2. a Council being held by 
_-.-- Gery, Richard Archbiſhop of Canterbury, then' the Pope's 
Dorob. f., Legate, the Canons were promulged with the Afſent 


1429.Afenſu of the King, and all the Nobility of the Kingdom *.. 
Regis & pri- - 
morum omn!1- 


um regni bee. 3d. That whatever judicial Power was. exercis'd 


ſubſcripta jq any of theſe Councils belongs now to the Lords 
CO 16 Parliament, cannot be denied, without queſtion- 
oc, ing their Juriſdiction 1n general, 

*Tis oblervable that in the Council, 27 H 1, there 
were particular Perſons Judicentes, judging, tho 
there was the Conſeat 'of more: who the Perſons 

' that judged were, appears by the Conſtitution of 
Quadril.lid.5- C]arendon, 10 H, 2. in affirmance of the, Commoa 
Gerv. Dolb. Law, which ſays, © The Archbiſhops, Biſhops, and 
Col. 1586. © all Perſons of the Kingdom, who hold of the King 
Seldent J2 © ja chief, have their ofſeſtions of the King as a 
Barony, and from thence anſwer ta the Juſtices, 
Habent po © and the King's Officers, perform all Rights and 
ficur Baronz- © Tegal Cuſtoms, and as the other Barons ought 

. cc to 
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ly decreed without Appeal to any other Perſon or 


(9) 
© to be at the Judgments of the King's Court, &c. 

Tn the Caſe of Roger Mortimer, impeacl''d by the 
Commons in Parliament of High-Treaſon, Les dits Rot. Parl. 4. 
Counts, Barons, & Piers, come Juges au Parliament, © 3 *% 1- 
per aſſent dau Roy en la Parl. agarderent © ajuge- 
rent, &C. 

And in the caſe of the Earl of Middleſex Im- Journal 
peach'd by the Commons, the Lord-Keeper deliver- jm" Fo 
10g the Judgment of the Lords, ſays, 22, J. 1, 

The High-Court of Parliament doth adjudg, &c. 7 

4th. Ir appearing that Deprivations were judicial 
AQts of Councils, and the Judgments there were the 
judgments of the Lords; at leaſt that Authority has 
been ſince veſted in them; Let's ſee whether this 
was ever taken away. 

The Statute 24 H. 8. for the reſtraint of Appeals 24 & 8.c.r2. 
provides, that ſome particular Spiritual Cauſes there 
mention'd, ſhall be tinally adjudged and determin'd 
within the King's Juriſdiftion and Authority,in ſuch: 

Courts Spiritual and Temporal, as the nature of the 
matter ſhall require, without Appeal to any forein 
Power. Then it provides, that Appeals ſhall be made 
inMenyxer and Formas there follows,and not otherwiſe: 
from che Biſhop to the Archbiſhop, to be definitive- 
Court ; if before the Archdeacon of any Archbi- on —_— 
ſhop, or his Commiſſary, to the Arches ; from te ca6 where 
thence to the Archbiſhop, without further Appeal :« Zwididi- 
if begun with the Archbiſhop, to be finally deter- 745 


contrary t» 


. min'd as that A& has appointed ; which ſeems to be Las. 


by the Archbiſhop alone, no Appeal being provided 
for from him, except where the matter concerns the 
King, 


> — 
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King, and theti the Appeal is tobe to the Convoca- 


25 FA) c:19. 


tion. 

The Statute 25 H.8. is more general, taking in all 
Spiritual Cauſes, and provides, that Appeals ſhalt 
be proſecuted as was appointed by the former Sta« 
tute in the Caſes therg expreſs'd ; then it adds an 
Appeal from the Archbiſhop ro the Delegates, and 
provides that no further Appeal be had or made from 
the ſaid Commiſſioners. - | 

Notwithſtanding this it has been reſolv'd that 
there may be a- Commiſſion of Review to other 
Commiſſioners, and ſo the Law is taken at this day : 
ang the reaſon for it is, that the Prerogative lodged 
in the Crown ſhall not be taken away by general 
words: but the Prerogative of the Crown is-to 
Jjudg in the proper Courts ; which as to the Depri» 
vation of Biſhops, as I have ſhewn, is the Houſe of 
Lords in Parliament. af 

Beſides, the Statute 25 H. 8. provides, that the 
Cauſes not named in the 24th ſhall be tried, as others 
are appointed by the 24th; and by that an Appeal in 
a Spiritual Cauſe concerning the King, as the Des» 
privation of a Biſhop is, was to be determined in 
Convocation. . 

*Tis further obſervable, that neither of thoſe Sta- 
tutes gave a JuriſdiQtion to the Spiritual Courts © 
Archbiſkops or others, where they had none be- 
fore, only provides for Appeals in Cauſes 'within 
their JuriſdiQton : therefore-matrer of Deprivation, 
which was never within their JuriſdjRion, is caſax 
omiſſus out of thoſe Statutes; and by conſequence is 
proper to petition the Lords upon their afſuming 

h a JurifdiQtion. | 
FEwL Tho 


» 
- Thothe Statute 24,8, givesno Authority to the-Con- 
vocation to judg originally in Cauſes concerning theKings 
yet in times of Popery they ſuppoting that the ſupream Au- 
thority in ſuch Cauſes was in the Clergy, both Lords and ,, ;x. x.45. 
Commons petitioned the King to grant a Commiſtion to 
his Clergy. in Convocation to judg of the validity of his 
Marriage with A» of Cleve: yet this was not thought ſuf- 
ficient without the Aſſent of the King, Lords and Com- 
mons in Parliament, by which that Marriage was declared 
void: The legality of the Commiſſion 35-H. 8. they might 
ſuppoſe founded upon the Statute which takes from the 25 zz. 8. c. r.. 
Pope that Headſhip he had affumed, and by conſequence 
the neceſſity of his Conſent by his Zegate or otherwiſe to 
the Acts of Eccleſiaſtical Councils; and further annexes and 
unites this Authority to the Crown, and provides that the 
King, his Heirs and Succeſlors, ſhall have full Power and: 
Authority to vihr, repreſs, redreſs, reform, and order all 
Errors, &c. which might be by any manner of Spiritual 
Anthority or Juriſdiction. . 
This ſeeming only to leave the Cauſes to the proper 
Courts-z the Statute x Ele. not only annexes all Spiritual : Fiz. c. 1. 
Juriſdiction to the Imperial Crown of this Realm, but particu- 
ly impowers the Queen, her Heirs and Succeſlors, tg 
grant Eccleſiaſtical Commiſhons. 
Afterwards the A& »6 Car. 1. repeals that Clauſe in the 16 c. 1. c. 115 
Statute 1 Eliz. and enaQts that no new Court ſhall be erect- 
ed with like Power. Still thoſe parts of the Statutes 26 H. 8. 
and 1 Eliz. which unite Spiritual Juriſdition to the 
Crown, remain untouch'd ; *tis agreed that theſe are but de- 
Claratory of the Common Law, upon which the Juriſdidtion 
exercis'd by Popes, was an Ulſurpation. Nothing therefore 
is more plain, than that as antiently, while the Nation was 
under this Ulurpation, matters of Deprivation were judg'd 
of in the Great Council of the Nation, with the Aflent of 
the Pope; now they are to be judg'd and determined by 
the Lords Spiritual and Temporal in Parliament, without: 
any mterpofition of the Pope : and all Judgments elſe- 
where are violations of the _ of the Lords, who have 
this Juriſdiction properly, and originally. + _ 


. $3C4r.2.C.12- 


Dyer, f. 205. 


' Intereſt : and therefore the Judges held the Parcy might 
have his Remedy by Action at mon Law. 


: the Lords in Parliament are the proper and only Judges in 
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© 5th Since this Power never belong*d to Archbiſhops, *+ 
but with others, as Members of the Great Council; there's 
nocolour to imagine that *tis ſaved by the Clauſe in the. 

AR 1 3 Car. 2. which provides, that the Statute 16 Car, 1. 

ſhall not rake away dinary Power or Anthority from the 
Archbiſhops, or 7% 4 
; ides the Evidence above, that matter of Deprivation 

it vt within their ordinary Power z we have the Authori- 

ty of very learned Judges, Juſtice Brows and Juſtice Peſton, 

who inthe 34 and 4h of E/iz.refuſed toaQtas Delegates up- | 
on an Appeal from a Sentence of Deprivation by the Biſhop 
of Wizchefter, as Viſitor of a College ; becauſe the De- 
privation was merely Temporal, ws 4 Lay Patron: where 
the only reaſon was not that the Biſhop aGed2s a Lay Pa- 
tron, bat as well that the vation was of a Temporal 


And fully to come up to this Caſe, the Barony annexed 
to the Biſhoprick, is to many purpoſes a Lay-Fee : accord- 
ing to the itution of Clarendon, ties the Biſhops to 
Lay Services; and upon C or the like, Rex capir 
fe ad Baroniam : but this Sentence would deprive'the King 
'of that Remedy. - , 

| Whether it naturally follows from the Premiſes, that 


the Caſe in Queſtion; is ſubmirred to your Confideration 
by WY dp 
2 VC99 OT 
| SIR, 


Your very tumble 


Servant. 


